



Marbury v Madison

*Thomas Jefferson elected president 1800 (Republican); took office 

  March 4th 1801

*Outgoing President John Adams (Federalist)

*Federalist controlled Congress passed new Judiciary Act creating new courts so that they could appoint new Federalist judges

*March 2nd Adams appointed 42 judges

*March 3rd they were approved by the Senate

*These “Midnight Judges” included William Marbury (Justice of the Peace DC)

*Justices’ commissions signed by Adams and Secretary of State John Marshall

*Marshall had been appointed Chief Justice of the Supreme Court (Feb 4th)

  but held role Sec State until Jefferson Sworn in.

*Marshall became Chief Justice March 3rd and swore in Jefferson

*Jefferson treated as void 25 of the 42 judges because commissions  had not been officially delivered by the days end.

*Jefferson appointed James Madison Sec State and ordered him not to deliver William Marbury’s commission

*Marbury filed suit in Supreme Court against Madison

*Supreme court had been limited in its powers

*Marshall knew if he decided for Marbury Jefferson might ignore and thereby eroding Sup Crt’s power (debate)

[Note: 30 yrs later Worcester v Georgia—Jackson and Cherokees]

Note: Origins of “judicial review” go back to 17th century England and the N. American colonies, but nothing in the Constitution explicitly authorizes it.

Some evidence in Federalist Papers—Hamilton.  Argued that it is implicit.

*Sup Crt can hear a case in two ways: (1) filed directly, (2) file in lower court of appeal—“appellate jurisdiction”

*Marbury had filed a “writ of mandamus” (a writ—written/legal doc—issued by a superior court commanding performance of a specific act or duty).  Constitution (Art III) explicitly enumerates what types of cases can be filed directly.

*Marshall had to decide if Article III was an exhaustive list, or if it was a floor upon which Congress could add to or modify.

*If Art III was exhaustive list but Congress tried to modify anyway who wins, Congress or the Constitution?

*By answering that the Constitution wins Marshall affirmed the concept of “judicial review.”

*Court unanimous (4-0)

*Three basic questions answered to arrive at this conclusion:

1)Did Marbury have a right to petition? Yes.

2)Do the laws of the country give Marbury the right to a legal remedy (way to enforce)? Yes.

3)Was asking the Sup Crt for a writ of mandamus the correct legal remedy? No.

“The government of the United States has been emphatically termed a government of laws and not of men.  It will certainly cease to deserve this high appellation, if the laws furnish no remedy of a vested right.”

*Marbury argued that there were two types of  executive actions (1) political actions where an official can exercise discretion, (2) purely ministerial functions where the official is required to do something.

*Marbury’s appointment was purely ministerial and had to have a remedy

*To answer the last question he first examined the Judicial Act of 1789 and determined that it claimed the Sup Crt had “original jurisdiction” over writs of mandamus.  The problem was that Article III of the Constitution explicitly defined the courts original and applelate jurisdictions.

*Marbury argued that the Constitution only created a floor upon which Congress could add

*Marshall disagreed and said that congress did not have the power to modify

*Constitution and Judiciary Act in conflict.  Marshall declared where Congressional Acts in conflict with Constitution, Acts were not law.  Further, he added that the purpose of a written constitution is to establish law.

“To what purpose are powers limited, and to what purpose is that limitation committed to writing, if these limits may, at any time, be passed by those intended to be restrained.”

***Argued that it is the Court’s judicial function to determine which laws apply when they are in conflict

*Pointed to his oath to uphold the Constitution and the Supremacy Clause

*Marbury v Madison widely accepted but there are criticisms by some legal scholars

*Some say Constitution vague on the issue nullifying acts of coequal branches.  

